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A. IDENTITY OF THE PETITIONER 

Raymond Femling, Petitioner, by and through attorney 

Sean M. Downs, asks this court to accept review of the decision 

designated in Part B of this motion. 

B. DECISION 

Petitioner is seeking review of the court of appeals 

decision reclassifying the direct appeal of the denial of his CrR 

7.8 motion to correct sentence as a personal restraint petition 

(“PRP”) and subsequently dismissing his PRP. A copy of the 

court of appeals decision and subsequent denial of motion for 

reconsideration is attached as “Appendix A”. 

C. ISSUES PRESENTED FOR REVIEW 

1. Whether Mr. Femling was improperly sentenced to a 

Class C felony offense for Bail Jumping pursuant to 

an Unlawful Possession of Controlled Substance 

charge. 
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2. Whether the underlying information for Bail Jumping 

pursuant to an Unlawful Possession of Controlled 

Substance charge was constitutionally deficient. 

D. SUMMARY OF FACTS 

Mr. Femling was charged with bail jumping on a class c 

felony for missing a required pretrial court date on March 13, 

2008. CP 1. The underlying class c felony that Femling was 

charged with at the time was one count of unlawful possession 

of a controlled substance (“UPCS”) under RCW 69.50.4013(1) 

in cause number 07-1-01628-7. CP 1, 47-58.1 The 07-1-01628-

7 offense was ultimately vacated and dismissed, pursuant to 

State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021). CP 60-62. 

Mr. Femling entered a plea of guilty and was sentenced 

in the instant case on May 22, 2009. 10-35. After State v. Blake, 

supra, was published, Mr. Femling motioned the superior court 

under CrR 7.8 to vacate and dismiss his conviction for bail 

 
1 The verbatim report of proceedings have been attached as “Appendix B” 

and the clerk’s papers have been attached as “Appendix C” for ease of 

reference. 
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jumping or, in the alternative, to correct his judgment to 

properly reflect that the bail jumping offense should have been 

punished as a misdemeanor. CP 35. The superior court denied 

Mr. Femling’s motions. CP 88-89. 

 The court of appeals reclassified Mr. Femling’s direct 

appeal as a PRP and dismissed the PRP as untimely. 

Specifically, the court of appeals found that the judgment and 

sentence was not invalid on its face. Petitioner filed a motion 

for reconsideration, which was denied on June 26, 2024. 

This motion for discretionary review follows. 

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

1. Mr. Femling was erroneously convicted of a class C 

felony instead of a misdemeanor for the offense of 

bail jumping. 

 

Former RCW 9A.76.170 (2001) defined the offense of 

bail jumping as follows: 

Any person having been released by court order or 

admitted to bail with knowledge of the 

requirement of a subsequent personal appearance 

before any court of this state, or of the requirement 

to report to a correctional facility for service of 



4 

 

sentence, and who fails to appear or who fails to 

surrender for service of sentence as required is 

guilty of bail jumping. 

 

RCW 9A.76.170(1). Under Washington law, to be convicted of 

bail jumping, the defendant must be charged with a particular 

underlying crime. State v. Williams, 162 Wn.2d 177, 185, 170 

P.3d 30, 34 (2007) (abrogated on other grounds by State v. 

Bergstrom, 199 Wn.2d 23, 502 P.3d 837 (2022)). The penalty 

classification of the underlying charge determines the penalty 

classification of the bail jumping offense. State v. Coucil, 170 

Wn.2d 704, 708, 711, 245 P.3d 222 (2010) (abrogated on other 

grounds by Bergstrom, supra). In State v. Miller, 156 Wn.2d 

23, 123 P.3d 827 (2005), the court concluded the express 

language of RCW 9A.76.170(1) set forth all of the essential 

elements of bail jumping. The court distinguished the singular 

crime of bail jumping from the various levels of penalties found 

in the third part of the statute. Id. The class of offense and 

punishment for bail jumping is defined in the bail jumping 

statute as follows: 



5 

 

Bail jumping is: 

(a) A class A felony if the person was held for, 

charged with, or convicted of murder in the first 

degree; 

(b) A class B felony if the person was held for, 

charged with, or convicted of a class A felony 

other than murder in the first degree; 

(c) A class C felony if the person was held for, 

charged with, or convicted of a class B or class C 

felony; 

(d) A misdemeanor if the person was held for, 

charged with, or convicted of a gross misdemeanor 

or misdemeanor. 

 

RCW 9A.76.170(3). 

 In Washington, unconstitutional statutes are void ab 

initio (to be treated as invalid from the outset) and have no legal 

effect. “If a statute is unconstitutional, it is and has always been 

a legal nullity.” State ex rel. Evans v. Brotherhood of Friends, 

41 Wn.2d 133, 143, 247 P.2d 787 (1952); State v. Paniagua, 22 

Wn. App. 2d 350, 354, 511 P.3d 113, 116, review denied, 200 

Wn.2d 1018, 520 P.3d 970 (2022). Accordingly, “[a]n 

unconstitutional act is not a law; it confers no rights; it imposes 

no duties; it affords no protection; it creates no office; it is, in 

legal contemplation, as inoperative as though it had never been 
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passed.” Id. (quoting Norton v. Shelby County, 118 U.S. 425, 

442, 6 S. Ct. 1121, 30 L. Ed. 178 (1886)). Thus, when a 

criminal defendant pleads guilty to violating a statute that is 

found unconstitutional, the judgment and sentence is void. See 

Kahler v. Squire, 49 Wn.2d 911, 299 P.2d 570 (1956). 

Washington’s strict liability drug possession statute is 

unconstitutional. Blake, 197 Wn.2d at 186. Accordingly, RCW 

69.50.4013(1)—the portion of the simple drug possession 

statute creating this crime—violates the due process clauses of 

the state and federal constitutions and is void. Id at 195. Since 

the possession of controlled substance statute is 

unconstitutional, it has and has always been a legal nullity. 

Brotherhood of Friends, 41 Wn.2d at 143. Possession of 

controlled substance was not a class C offense; it simply was 

not an offense at all and never has been an offense. 

Since possession of controlled substance was not an 

offense, the punishment for bail jumping with possession of 

controlled substance listed as the underlying offense remains 
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undefined. Bail jumping cannot be a class C felony in the 

instant case because Mr. Femling was not charged with a class 

B or class C felony. See RCW 9A.76.170(3)(c).2 “Whenever the 

performance of any act is prohibited by any statute, and no 

penalty for the violation of such statute is imposed, the 

committing of such act shall be a misdemeanor.” RCW 

9A.20.010(2)(a). Therefore, since punishment for bail jumping 

with possession of controlled substance listed as the underlying 

offense is undefined, the punishment will be considered a 

misdemeanor under the classification and designation of crimes 

statute. Mr. Femling therefore should have been convicted of a 

misdemeanor offense under RCW 9A.76.170(3)(d). 

 
2 In State v. Hagen, No. 56432-7-II, 2022 WL 17820159 (Wash. Ct. App. 

Dec. 20, 2022) (unpublished opinion cited for persuasive value only, 

pursuant to GR 14.1), the trial court concluded that the State could still 

charge the defendant with misdemeanor bail jumping because the 

conditions of release that applied to the drug possession charge also 

applied to a charge of using drug paraphernalia, a misdemeanor. 
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The court of appeals claimed that the appellant did not 

provide authority for reclassification of an offense being an 

appropriate remedy. This is contrary to the actual record, as 

appellant provided analogous supplemental authorities to the 

court of appeal on December 14, 2023, as follows: 

• State v. Sleeper, 21 Wn. App. 2d 1053 (2022) 

(unpublished opinion cited for persuasive value only, 

pursuant to GR 14.1). In Sleeper, the State failed to prove 

predicate offenses that would raise a gross misdemeanor 

violation of protection order to a Class C felony. The 

court remanded to reduce the felony convictions to 

misdemeanor convictions. 

• State v. Robinson, 8 Wn. App. 2d 629, 439 P.3d 710 

(2019) (similar to the above). 

The above authorities show that reclassification of an offense is 

indeed a possible remedy. Division II chose to ignore this 

authority and instead sidestepped the substantive issue in this 

case. 
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The court of appeals has not issued an opinion as to 

whether a conviction to felony bail jumping pursuant to a 

UPCS charge constitutes a felony offense, a misdemeanor 

offense, or if it is not an offense at all. Given the court of 

appeals’ reliance on State v. Paniagua, 22 Wn. App. 2d 350, 

356, 511 P.3d 113 (2022), it appears that the court of appeals 

believes that this would constitute a criminal offense, but it is 

not stated whatsoever whether the offense is a felony or a 

misdemeanor. The crux of the court of appeals ruling is 

procedural instead of substantive – namely, that the motion is 

time barred because it is not facially invalid. 

Contrary to the court of appeals ruling, there is a long 

line of cases that indicate that when a court exercises power that 

it does not have, then the sentence is facially invalid. For 

purposes of the exception to the time limit for facially invalid 

judgments, a judgment is “invalid” if the trial court exercised 

power that it did not have, most typically by imposing a 

sentence not authorized by law. In re Pers. Restraint of Flippo, 
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187 Wn.2d 106, 110, 385 P.3d 128 (2016); In re Pers. Restraint 

of Snively, 180 Wn.2d 28, 32, 320 P.3d 1107 (2014); In re Pers. 

Restraint of Stockwell, 179 Wn.2d 588, 593, 316 P.3d 1007 

(2014); In re Pers. Restraint of Coats, 173 Wn.2d 123, 136, 267 

P.3d 324 (2011). For example, a sentence is facially invalid if it 

exceeds the duration allowed by statute. In re Pers. Restraint of 

McWilliams, 182 Wn.2d 213, 215 n.2, 340 P.3d 223 (2014); In 

re Pers. Restraint of West, 154 Wn.2d 204, 211, 110 P.3d 1122 

(2005); In re Pers. Restraint of Tobin, 165 Wn.2d 172, 176, 196 

P.3d 670 (2008). In the instant case, the underlying superior 

court sentence was imposed when it did not have authority to 

impose a felony sentence (only a misdemeanor sentence). This 

makes the sentence imposed facially invalid, which is an 

exception to the one-year time bar rule. In Mr. Femling’s case, 

he was sentenced to 366 days in custody whereas the simple 

misdemeanor statute only authorizes sentences up to 90 days in 

confinement. See RCW 9A.20.021. The judgment and sentence 

also classified this as a Class C felony offense instead of a 
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simple misdemeanor. Mr. Femling is prejudiced by the fact that 

he has another felony on his record that will negatively affect 

his ability to gain employment and housing in the future, and it 

has negatively affected his offender score and he is currently 

incarcerated for a longer amount of time in prison on his current 

offense due to the error. 

Different court of appeals divisions have addressed the 

issue of whether bail jumping requires a constitutional predicate 

offense such as UPCS. See State v. Paniagua, 22 Wn. App. 2d 

350, 511 P.3d 113 (2022); State v. Garcia, __ Wn. App. 2d __, 

550 P.3d 527 (2024). However, neither of these cases addressed 

the issue of the proper sentence to impose based on a conviction 

of bail jumping pursuant to a UPCS charge. The courts did not 

address the issue and the parties in those matters did not address 

the issue. See Opening Briefing of Paniagua and Garcia, 

attached as Appendix D and E, respectively. The question of 

how to classify this offense remains unresolved and Division II 

refused to answer the question posed. 
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Given the foregoing, Mr. Femling should have been 

convicted of a misdemeanor offense of bail jumping. The 

superior court and then the court of appeals erred in denying 

Mr. Femling the relief of correction of his sentence. 

Accordingly, this matter must be remanded back to the superior 

court to correct Mr. Femling’s erroneous judgment. 

i. The Court of Appeals decision is in conflict with a 

decision of the supreme court and court of appeals, 

pursuant to RAP 13.4(b)(1)-(2). 

 

The Supreme Court will accept review if the lower 

court’s decision conflicts with a Supreme Court decision or a 

published Court of Appeals decision. RAP 13.4(b)(1), (2). In 

the instant case, the court of appeals ignored numerous cases 

discussing the invalidity of a sentence when a court exceeds its 

authority at sentencing. See In re Pers. Restraint of Flippo, 187 

Wn.2d 106, 110, 385 P.3d 128 (2016); In re Pers. Restraint of 

Snively, 180 Wn.2d 28, 32, 320 P.3d 1107 (2014); In re Pers. 

Restraint of Stockwell, 179 Wn.2d 588, 593, 316 P.3d 1007 

(2014); In re Pers. Restraint of Coats, 173 Wn.2d 123, 136, 267 
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P.3d 324 (2011); In re Pers. Restraint of McWilliams, 182 

Wn.2d 213, 215 n.2, 340 P.3d 223 (2014); In re Pers. Restraint 

of West, 154 Wn.2d 204, 211, 110 P.3d 1122 (2005); In re Pers. 

Restraint of Tobin, 165 Wn.2d 172, 176, 196 P.3d 670 (2008). 

The court of appeals opinion is in direct conflict with that 

authority. Accordingly, this court should accept review. 

ii. This matter involves a significant question of law 

under the Constitution of the State of Washington or the 

United States, pursuant to RAP 13.4(b)(3). 

 

Even if this court finds that the conviction of bail 

jumping should not be disturbed, Mr. Femling’s sentence was 

nonetheless affected by the ruling in Blake. Under the statutory 

exemption for “significant change[s] in the law,” RCW 

10.73.100(6), a significant change in the law occurs if an 

intervening appellate opinion effectively overturns a prior 

appellate decision that was originally determinative of a 

material issue. In re Pers. Restraint of Colbert, 186 Wn.2d 614, 

619, 80 P.3d 504 (2016); In re Pers. Restraint of Domingo, 155 

Wn.2d 356, 366, 119 P.3d 816 (2005); In re Pers. Restraint of 
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Lavery, 154 Wn.2d 249, 258, 111 P.3d 837 (2005). A petitioner 

may assert this exemption even if they could have raised the 

change in law in a previous petition but failed to do so, and 

even if the change occurred before the one-year time limit 

expired. In re Pers. Restraint of Greening, 141 Wn.2d 687, 698, 

9 P.3d 206 (2000). The change must affect a materially 

determinative issue in the petition. In re Pers. Restraint of 

Turay, 153 Wn.2d 44, 83, 101 P.3d 854 (2004); Greening, 141 

Wn.2d at 697. 

In determining whether an appellate decision applies 

retroactively to final judgments for purposes of RCW 

10.73.100(6), the Washington Supreme Court follows the 

analysis set forth in Teague v. Lane, 489 U.S. 288, 109 S. Ct. 

1060, 103 L. Ed. 2d 334 (1989). See Colbert, 186 Wn.2d at 

623-26; In re Pers. Restraint of Yung-Cheng Tsai, 183 Wn.2d 

91, 100, 351 P.3d 138 (2015). Under the Teague analysis, if an 

appellate decision established a “new” rule of law it applies 

retroactively to previously final decisions if it announced a 
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substantive rule that places certain behavior beyond criminal 

law-making authority to proscribe, or if it announced a 

watershed rule of criminal procedure implied in the concept of 

ordered liberty. Teague, 489 U.S. at 311; Colbert, 186 Wn.2d at 

624. It should also be noted that a decision claimed to be a 

change in the law may be “retroactive” if the decision involves 

the interpretation of a statute, under the principle that 

construction of a statute by the state Supreme Court is deemed 

to relate back to the effective date of the statute. Colbert, 186 

Wn.2d at 620. 

In the instant case, the interpretation by our Supreme 

Court of the possession of controlled substance statute to be 

void means that the controlled substance statute was void at its 

inception. Unconstitutional statutes are void ab initio and have 

no legal effect. “If a statute is unconstitutional, it is and has 

always been a legal nullity.” State ex rel. Evans v. Brotherhood 

of Friends, 41 Wn.2d 133, 143, 247 P.2d 787 (1952). 

Accordingly, “[a]n unconstitutional act is not a law; it confers 
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no rights; it imposes no duties; it affords no protection; it 

creates no office; it is, in legal contemplation, as inoperative as 

though it had never been passed.” Id. (quoting Norton v. Shelby 

County, 118 U.S. 425, 442, 6 S. Ct. 1121, 30 L. Ed. 178 

(1886)). The Blake controlled substance charge directly affected 

Mr. Femling’s sentence as the sentencing court relied on that 

unconstitutional charge in imposing its sentence (i.e. the court 

sentenced Mr. Femling to a felony instead of a misdemeanor). 

This was material to Mr. Femling’s sentence. Blake is to be 

applied retroactively, it is material to Mr. Femling’s sentence, 

and Mr. Femling is therefore not time barred from relief. 

iii. This matter is an issue of substantial public interest 

that should be determined by the supreme court, pursuant 

to RAP 13.4(b)(3). 

 

Convictions to bail jumping pursuant to an 

unconstitutional UPCS conviction affects numerous 

individuals, considering how many UPCS convictions there are 

over the last forty-plus years of the UPCS statute. Clarity as to 

whether a conviction is a felony or misdemeanor is necessary, 
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as no court of appeals decision has dealt with this issue 

(including the instant case). The Supreme Court’s Blake 

decision has had sweeping effects, impacting “up to 250,000 

individuals.” Washington State Judicial Branch, 2023-25 

Biennial Budget State v. Blake Public Defense Response.3 The 

court of appeals’ decision here will affect a not-insignificant 

portion of those offenders. 

2. The underlying offense of possession of controlled 

substance was void and the information was therefore 

constitutionally deficient.4 

 

The essential elements of bail jumping are that the 

defendant (1) was held for, charged with, or convicted of a 

particular crime; (2) was released by court order or admitted to 

bail with the requirement of a subsequent personal appearance; 

 
3 See < 

https://www.courts.wa.gov/content/Financial%20Services/documents/202

3_2025/Combined%20Branch%20PDF/72%20AE%20Blake%20Respons

e%20Combined.pdf> (last accessed August 10, 2023). 

4 The petitioner largely is relying on the above argument for this court to 

accept review. The petitioner is not abandoning any other issues on 

appeal, but will include the briefing here to preclude any potential 

arguments from the State about abandonment. 
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and (3) knowingly failed to appear as required. See Bergstrom, 

supra. An information must contain all essential elements of a 

crime to give the accused proper notice of the crime charged so 

that he can prepare an adequate defense. Williams, 162 Wn.2d 

at 183; State v. Kjorsvik, 117 Wn. 2d 93, 101, 812, P.2d 86 

(1991) to satisfy this requirement. The information must allege 

every element of the charged offense and the facts supporting 

the elements. 

A constitutionally deficient information is subject to 

dismissal for failure to state an offense by omitting allegations 

of the essential elements constituting the offense charged. 

Leach, 113 Wn.2d at 686-87. Washington law is clear that an 

essential element of the crime of bail jumping is notice of the 

underlying offense and its absence from the information renders 

it constitutionally deficient. State v. Marin, 150 Wn. App. 434, 

443–44, 208 P.3d 1184, 1189 (2009). 

Likewise, in the instant case, although a piece of paper 

with the word “information” written on it was filed, no actual 
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“information” was filed with the court. Essential to an 

“information” as understood under the court rules and statutes 

are that it contain an allegation of criminal activity. See 

generally RCW 10.37.050, 052, 054, 056; CrR 2.1. While a 

litany of deficiencies in a document purporting to be an 

information may be excused, the absence of an allegation of 

criminal activity is not one of those exceptions. RCW 

10.37.056, CrR 2.1(a)(1). 

In the instant case, the information listed a charge of 

possession of controlled substance as the underlying offense. 

This offense does not exist. The information therefore was 

deficient by failing to provide proper notice of the underlying 

offense. The remedy for which is vacation and dismissal of the 

bail jumping conviction. 

F. CONCLUSION 

Given the foregoing, Mr. Femling respectfully requests 

that the supreme court accept review of this matter. 

DATED this July 26, 2024. 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 

DIVISION  II 
 

STATE OF WASHINGTON, No.  57512-4-II 

  

    Respondent,  

  

 v. UNPUBLISHED OPINION 

  

RAYMOND J. FEMLING,  

  

    Appellant.  

 

 CHE, J. ⎯ Raymond Jay Femling appeals the trial court’s denial of his CrR 7.8 motion to 

vacate his felony bail jumping conviction.  In 2008, Femling did not attend a court date related to 

his charge for unlawful possession of a controlled substance (UPCS), which resulted in a felony 

bail jumping charge and conviction.  In 2021, the trial court vacated Femling’s conviction for 

UPCS pursuant to State v. Blake.1  Femling then moved under CrR 7.8 to vacate his conviction 

for bail jumping or, in the alternative, to reclassify his felony bail jumping conviction as a 

misdemeanor.  After a show cause hearing, where the State did not assert the motion was 

untimely, the trial court denied Femling’s motion. 

 For the first time on appeal, the State argues that Femling’s motion should have been 

transferred to this court as a personal restraint petition (PRP).  The State asks us to convert this 

appeal to a PRP and dismiss it as time barred.  Femling argues that his motion is timely because 

                                                 
1 197 Wn.2d 170, 481 P.3d 521 (2021).  Blake held convictions under former RCW 69.50.4013, 

Washington’s strict liability drug possession statute, were unconstitutional.  197 Wn.2d at 174. 

Filed 

Washington State 

Court of Appeals 

Division Two 

 

May 29, 2024 
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his judgment and sentence for felony bail jumping is facially invalid and, in the alternative, that 

the time bar does not apply because the Blake decision is a fundamental change in the law 

material to his judgment for felony bail jumping.  Femling raises additional claims in a statement 

of additional grounds (SAG).   

 We hold (1) Femling’s judgment and sentence is not facially invalid, (2) Blake is not 

material to Femling’s bail jumping conviction under former RCW 10.73.100(6), so the time bar 

exception for a significant retroactive change in law material to a conviction or sentence does not 

apply, (3) Femling’s CrR 7.8 motion was therefore an untimely collateral attack on his judgment 

and sentence, and (4) the trial court should have transferred the untimely motion to this court for 

consideration as a PRP.  

 We vacate the trial court’s order denying Femling’s CrR 7.8 motion, and in this unique 

case, we exercise our discretion to convert Femling’s appeal to a PRP, and we dismiss it as time 

barred.  

FACTS 

 In 2007, the State charged Femling with UPCS and Femling subsequently entered drug 

court based on the charge.  The drug court contract required Femling to attend all drug court 

dates.  In 2008, Femling failed to appear at a required drug court date and the State charged 

Femling with class C felony bail jumping.  In 2009, Femling pleaded guilty to class C felony bail 

jumping and the trial court sentenced him.2  In 2021, the trial court vacated Femling’s conviction 

for UPCS pursuant to Blake.   

                                                 
2 It appears that on the same date, the trial court also entered a guilty finding for Femling’s 

UPCS.   
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 In 2022, thirteen years later, Femling moved under CrR 7.8 to vacate his conviction for 

felony bail jumping or, in the alternative, to correct his judgment and sentence to reflect that the 

felony bail jumping offense should have been punished as a misdemeanor because it was 

predicated on a void offense.  The State did not assert that the motion was time barred.  The trial 

court held a show cause hearing to determine whether Femling’s bail jumping conviction should 

be vacated or, alternatively, whether he should be resentenced.  The trial court denied Femling’s 

motion.   

 Femling appeals the trial court’s denial of his CrR 7.8 motion.  In his SAG, Femling 

argues that the classification of his bail jumping conviction as a felony violated his due process 

rights under the Fifth and Fourteenth Amendments.   

ANALYSIS 

I.  CRR 7.8 MOTION 

 For the first time, the State argues that Femling’s CrR 7.8 motion is time-barred.  The 

State argues that we should convert Femling’s appeal to a PRP and dismiss it as time barred.  

Femling argues that the State did not file a cross-appeal to argue timeliness, that it waived its 

right to argue timeliness by not raising it at the trial court level, and that even if it did not waive 

it, the CrR 7.8 motion is timely because Femling’s judgment is facially invalid and the Blake 

decision is a fundamental change in the law material to his felony bail jumping conviction.  We 

agree with the State.   

A. Legal Principles  

 CrR 7.8 governs collateral attacks filed at the trial court level.  State v. Molnar, 198 

Wn.2d 500, 508, 497 P.3d 858 (2021).  A trial court must transfer a CrR 7.8 motion to this court 
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for consideration as a PRP “unless the court determines that the motion is not barred by 

RCW 10.73.090 and either (i) the defendant has made a substantial showing that they are entitled 

to relief or (ii) resolution of the motion will require a factual hearing.”  CrR 7.8(c)(2).  Thus, the 

trial court must transfer a CrR 7.8 motion to the Court of Appeals without reaching the merits if 

it determines that the motion is untimely.  Molnar, 198 Wn.2d at 509.   

 A CrR 7.8 motion that collaterally attacks a judgment and sentence must be brought no 

more than one year after the judgment becomes final if the judgment and sentence is valid on its 

face and was rendered by a court of competent jurisdiction, unless one of the exceptions to the 

time bar in RCW 10.73.100 applies.  CrR 7.8(b)(5); RCW 10.73.090(1).  A judgment becomes 

final on the last of the following dates: the date it is filed with the clerk of the trial court, the date 

an appellate court issues its mandate disposing of a timely direct appeal from the conviction, or 

the date the United States Supreme Court denies a timely petition for certiorari for review.  RCW 

10.73.090(3)(a)-(c).   

 The time bar of RCW 10.73.090 is a mandatory statutory limitation period that cannot be 

waived.  In re Pers. Restraint of Fowler, 9 Wn. App. 2d 158, 167, 442 P.3d 647 (2019), rev’d on 

other grounds, 197 Wn.2d 46, 479 P.3d 1164 (2021).  However, there are some exceptions to the 

time bar, including when there is a significant retroactive change in the law that is material to the 

petitioner’s conviction or sentence.  Former RCW 10.73.100(6).  
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B. Femling’s CrR 7.8 Motion is Time-Barred and Should Have Been Transferred to This 

Court 

 As a preliminary matter, the State is not required to file a cross-appeal to raise the issue 

of timeliness because the statutory limitation period of RCW 10.73.090 is not waivable.  See 

Fowler, 9 Wn. App. 2d at 167.  We therefore consider the timeliness of Femling’s motion.  

 The trial court entered Femling’s judgment and sentence for felony bail jumping in 2009.  

Femling filed his CrR 7.8 motion in 2022, more than one year after his judgment and sentence 

became final.  CP at 35.  Thus, Femling’s CrR 7.8 motion is untimely unless his judgment and 

sentence is facially invalid, the trial court lacked jurisdiction, or one of the exceptions to the time 

bar in RCW 10.73.100 applies.   

 Femling claims his motion is not time-barred because it is facially invalid under RCW 

10.73.090.  Specifically, he argues that the unconstitutionality of Washington’s former felony 

UPCS statute invalidates his felony bail jumping conviction because his underlying crime has 

always been a legal nullity.  Femling contends this rendered the classification of his bail jumping 

conviction undefined, such that his conviction should be dismissed.  We disagree.  

 Here, Femling was not convicted of a nonexistent crime because bail jumping is still a 

crime in existence today.  See RCW 9A.76.170; see also In re Pers. Restraint of Hinton, 152 

Wn.2d 853, 857-58, 100 P.3d 801 (2004) (A judgment and sentence is invalid on its face when a 

defendant is convicted of a nonexistent crime.).  
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 Under former RCW 9A.76.170(3)(c), bail jumping3 is “[a] class C felony if the person 

was held for, charged with, or convicted of a class B or class C felony.”  Former RCW 

9A.76.170(3)(c) does not require Femling to be found guilty of or to later be found guilty of the 

underlying class C felony (UPCS) charge for his bail jumping charge to be a class C felony.  

Instead, Femling’s bail jumping classification only requires that Femling be “held for, charged 

with, or convicted of a class B or class C felony,” which he was at the time he failed to appear 

for his drug court date.  Former RCW 9A.76.170(3)(c) (emphasis added).  We reject the 

contention that the later determination that the underlying crime was a “nullity” means that it 

could not support a bail jumping conviction when it was a crime at the time the defendant failed 

to appear. 

 In State v. Paniagua, Division Three held that the defendant’s felony bail jumping 

conviction, which was predicated on a pre-Blake UPCS conviction, was not facially invalid, even 

though the underlying UPCS offense was later found to violate due process.  22 Wn. App. 2d 

350, 356, 511 P.3d 113 (2022).  The court reasoned that former RCW 9A.76.170 (2001) did not 

require the accused to have later been found guilty of a pending charge at the time of release on 

bail, only that the accused be under charges at the time of the failure to appear; thus the court 

concluded “a predicate crime does not constitute an element of bail jumping.”  Id.   

The court found the issue of whether the underlying charge of a bail jumping allegation 

must be valid, sufficiently analogous to the charge of escape because “our courts have rejected 

                                                 
3 A person is guilty of bail jumping if they “[are] released by court order or admitted to bail with 

knowledge of the requirement of a subsequent personal appearance before any court of this state, 

or of the requirement to report to a correctional facility for service of sentence, and [ ]fail[] to 

appear or fail[] to surrender for service of sentence as required.”  Former RCW 9A.76.170(1). 
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arguments that the invalidity of the underlying conviction is a defense to the crime of escape.”  

Id. at 357-58 (quoting State v. Downing, 122 Wn. App. 185, 193, 93 P.3d 900 (2004)).  The court 

adhered to the universal rule that a statute’s unconstitutionality under which a defendant is 

convicted or charged does not justify escape from imprisonment; it did not discern any reason to 

distinguish a charge for escape from one for bail jumping in this context.  Id. at 358.  Likewise, 

here, Femling’s felony bail jumping conviction is not facially invalid just because Femling’s pre-

Blake UPCS conviction was later found unconstitutional and was vacated.   

 Femling claims that Paniagua is distinguishable because it “did not address whether the 

classification of the offense or punishment imposed was invalid.”  Reply Br. of Appellant at 11.  

We find the underlying rationale of Paniagua persuasive here.  As we discussed above, bail 

jumping’s classification and penalty is based on the classification of the underlying crime the 

defendant is “held for, charged with, or convicted of” when they have failed to meet the 

requirement to personally appear before a court once released by court order or admitted to bail.  

Former RCW 9A.76.170(1), (3)(a)-(d) (emphasis added); see also State v. Coucil, 151 Wn. App. 

131, 133, 210 P.3d 1058 (2009) (“Bail jumping is classified according to when it occurs.”).  

Dismissal of the underlying crime to a bail jumping charge does not invalidate the bail jumping 

conviction.  Downing, 122 Wn. App. at 192-93.  We find these additional authorities persuasive.  

For these reasons, Femling’s bail jumping classification and resulting punishment does not make 

his judgment and sentence facially invalid.   

 Alternatively, Femling argues that his bail jumping conviction should be classified only 

as a misdemeanor under RCW 9A.20.010(2)(a), which provides that when an act is prohibited by 

a statute and no penalty is imposed for the violation of said statute, “the committing of such act 
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shall be a misdemeanor.”  Br. of Appellant at 6.  Femling provides no citations to support his 

argument that the court has authority to reclassify a crime from a felony to a misdemeanor more 

than a decade after the fact.  In re Pers. Restraint of Campbell, 27 Wn. App. 2d 251, 264, 533 

P.3d 144 (2023) (“If a party provides no citation in support of a proposition, we may assume that 

counsel, after diligently searching, has found none”); see also RAP 10.3(a)(6).  We too are aware 

of no authority that would allow reclassification as a remedy. 

 Femling also argues that the information charging him with felony bail jumping was 

constitutionally deficient because his UPCS offense is void.  Because Femling’s argument relies 

on the false premise that the nullity of an underlying offense invalidates the information for bail 

jumping, it fails.  See Paniagua, 22 Wn. App. 2d at 356.  Thus, we hold that Femling’s judgment 

and sentence is not facially invalid.   

 Next, Femling argues that his CrR 7.8 motion is not time-barred under the exception 

found in former RCW 10.73.100(6)—that there has been a significant change in the law, whether 

procedural or substantive, that is material to his conviction—because Blake is a significant 

retroactive change in the law that is material to his bail jumping conviction.  We disagree. 

 Regardless of whether Blake is a significant retroactive change in law, Blake is not 

material to Femling’s bail jumping conviction.  Blake invalidated only convictions under the 

former UPCS statute, not convictions for bail jumping.  It did not change the law regarding bail 

jumping.  Furthermore, as discussed above, the trial court did not convict Femling of a 

nonexistent crime.  We hold that Blake is not material to Femling’s bail jumping conviction, so 

the time bar exception for a significant retroactive change in law material to a conviction or 

sentence does not apply to Femling.  
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 Because Femling filed his CrR 7.8 motion more than one year after his judgment and 

sentence became final, his judgment and sentence is facially valid and was rendered by a court of 

competent jurisdiction; and no exception to the time bar applies, the trial court should have 

transferred Femling’s CrR 7.8 motion to this court as a PRP.   

 Rather than remand this matter as we normally would, we exercise our discretion to 

convert Femling’s appeal to a PRP4 and dismiss it as time barred based on the unique 

circumstances presented.  See Molnar, 198 Wn.2d at 511-12 (Where procedural and substantive 

missteps that were made in the case presented unique circumstances, the Supreme Court declined 

to reverse the Court of Appeals because the defendant’s motion for resentencing was clearly an 

untimely collateral attack.).  Here, the trial court held a full show cause hearing wherein Femling 

was represented by counsel, and the timeliness issue was raised in the State’s appellate briefing.  

Furthermore, Femling has counsel on appeal but has not withdrawn his CrR 7.8 motion or appeal 

despite the State’s time bar argument.  We decline to remand this matter and instead convert 

Femling’s motion to a PRP and dismiss it as time barred for the reasons above.  

CONCLUSION 

 We vacate the trial court’s order denying Femling’s CrR 7.8 motion, convert Femling’s 

appeal to a PRP, and dismiss it as time barred. 

  

                                                 
4 We do not consider Femling’s SAG.  See RAP 10.10 (We do not consider a SAG filed in a 

PRP). 
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 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

  

 Che, J. 

We concur:  

  

Glasgow, P.J.  

Price, J.  
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SEATTLE, WASHINGTON, FRIDAY, OCTOBER 21, 2022

(Call to Order of the Court.) 

THE CLERK:  All rise.  Court is now is 

session.  Honorable Jennifer Snider presiding.  

THE COURT:  Thank you.  You can be 

seated.  

Okay.  Good afternoon.  We're here 08-1-01301-4, 

State of Washington versus Raymond Jay Femling, one of 

his cases that we've been talking about for a while.  I 

received documentation from both parties; I read it.  

So, Mr. Downs, you kind of started off with the 

motion to vacate and dismiss, or, alternatively, to 

resentence, so I'll let you go first.  

MR. DOWNS:  Your Honor, may it please 

the Court.  Just so the Court is aware, Mr. Femling is on 

speakerphone with me, just so he can hear what's going on 

with the hearing. 

THE COURT:  Okay.  

MR. DOWNS:  I don't expect him to need 

to address the Court at all. 

THE COURT:  Thank you.

MR. DOWNS:  So the -- the first part 

of the motion was in regards to vacating, dismissing the 

bail jumping charge.  Basically, distinguishing it from 

Paniagua and the unpublished case of Stacey (phonetic).  
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I'm not really going to spend too much time on that.  I 

just want to make sure that that issue is preserved for a 

potential appeal.  

I think the more interesting, the more compelling 

argument is in regards to whether Mr. Femling is allowed 

to be punished with the conviction of this as a felony, 

or if it defaults to being a misdemeanor offense.  So as 

indicated in Paniagua and other cases, there are three 

elements of bail jumping.  

So Count 1:  The accused was held for, charges with, 

or convicted of a crime.  

Count 2:  The accused possessed knowledge of the 

requirement of subsequent personal appearance.

And -- sorry, I meant subsection 3:  An accused 

failed to appear as required.  

So the class of offense is not an element of the 

bail jumping offense.  The State does not need to prove 

at trial, they don't need to prove in a plea that someone 

was charged with a particular type of offense, whether it 

was a Class A felony, a Class B felony, Class C felony, 

what have you.  That is the punishment portion of a bail 

jumping statute.  

So the punishment portion, that clause comes later 

in a case that bail jumping is Class A felony.  If the 

person is charged with murder -- in this case, they're 
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alleging a Class C felony, if the person is held for, 

charged with, or convicted of a Class B or C felony, or a 

misdemeanor if the person a is held for, charged with, or 

convicted of a gross misdemeanor or misdemeanor.  

So since the PCS statute is unconstitutional, it has 

always been a legal nullity.  That's State ex rel. Evans 

v. Brotherhood of Friends that's cited in Paniagua.  It 

means that PCS has never been an offense.  It's been a 

Class C offense.  It's never been an offence, and before 

the legislature has changed the statute, has never been 

an offense.  So, therefore, the punish clause is 

undefined for possession of controlled substance.  

So there's a statute that addresses an undefined 

punishment for an offense.  I had a typo in my briefing.  

It's actually RCW 9A.20.010.  I accidentally put 020.  

So under subsection (2)(a), it indicates, "Whenever 

the performance of any act is prohibited by any statute, 

and no penalty for the violation of such statute is 

imposed, the committing of such act shall be a 

misdemeanor."  

So here, we don't have a punishment that is defined, 

because PCS is not a felony.  It's not a misdemeanor.  So 

the Court, obviously, according to Paniagua, is allowed 

to order someone back to court.  If they fail to appear, 

that can be charged and punished, convicted of bail 
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jumping.  But the question is, what is the punishment?  

It can't be as a Class C felony, because that PCS statute 

does not exist.  It must default to RCW 9A.20.010, 

subsection (2)(a).  It must be a misdemeanor.  

So, therefore, Mr. Femling was punished to 

unjustifiably as a Class C felony instead of a 

misdemeanor.  It's an invalid sentence.  It's -- anytime 

a judgement -- any time a trial court exercises power 

that it doesn't have, most typically by imposing a 

sentence not authorized by law, the judgment is invalid.  

So we don't have a time bar here, because the court 

imposed an invalid sentence.  

Therefore, this Court can properly resentence or 

correct the judgment and sentence in Mr. Femling's case, 

which means that he must be sentenced as a misdemeanor.  

He's already got time served.  It would essentially be 

almost miniscurial [sic] at this point in time.  90-days 

imposed (indiscernible) credit if the Court wants to.  

But the main point, is that he needs to be 

resentenced or have his judgment and sentence corrected 

to indicate that this is a misdemeanor offense and not a 

felony offense.  And then, obviously, it has effects for 

his subsequent cases, 2010 matters and 2014 matters.  

Since this bail jumping is not a felony, it wouldn't 

count in that criminal history.  But that's a subsequent 
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issue for those cases.

So for the 2008 case, we're asking the Court to 

correct that erroneous invalid judgment, and correct it 

to indicate that this was a misdemeanor.  Thank you.  

THE COURT:  All right.  Thank you.

Ms. Boyd?  

MS. BOYD:  Thank you, Your Honor.  

I'll be brief, because I think the case law is clear, and 

my brief was very clear, that the defense -- well, first 

of all, the defense request to completely invalidate the 

conviction for bail jumping is contrary to the law that I 

cited in my briefing.  I don't think the Court has any 

authority today to do that.  

Defense's argument about reclassifying the offense 

is similarly unbased in any sort of law or legal 

authority, Your Honor.  There is -- the State is unaware 

of no -- is aware of no case law that would allow the 

Court to do such a thing.  

I do agree that the case law that we have cited and 

that's cited by Mr. Downs in his briefing, indicates that 

the allegation of bail jumping does not need to be 

supported by -- I'm sorry.  The underlying allegation 

within which the bail jumping occurred does not need to 

be supported by valid conviction.  That's why the Court 

should not be vacating the conviction today.
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But listening to Mr. Downs argument, Your Honor, I 

looked up the Washington pattern jury instruction.

The -- whether the defendant was charged with a 

misdemeanor or gross misdemeanor or Class C felony is one 

of elements of the offense.  The State does have a prove, 

had we gone to trial, the classification of the crime the 

defendant was ordered to appear on.  

The -- that, in the comments, is supported by   

State v. Williams, which is 162 Wn. 2d. 177.  It's a 2007 

case.  That case talks about the defense -- defendant 

being allowed to waive that element so that the jury does 

not need to hear that the defendant would be charged with 

a Class A felony, for example.  So it is one of the 

elements of the offense.  

From the State's perspective, it's illogical to not 

vacate and then the reclassify if the bail jump is still 

a valid conviction on its face, because the Court had 

authority, at the time, to order the defendant to return 

to court, then the all subsequent actions of the bail 

jumping conviction would be still valid, including the 

classification of the offense.  

So the State would ask that the defendant [sic] deny 

the motion.  

I believe that defense is also requesting to be 

resentenced.  He has six additional points, Your Honor, 
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based on subsequent convictions.  So he was sentenced on 

this bail jumping with an offender score of four.  If he 

resentenced, even taking away those PCS convictions, his 

new offender score would be seven.  So I'm assuming that 

he's not then asking to be resentenced on the bail jump 

conviction, should the Court not reclassify or not 

vacate. 

THE COURT:  Mr. Downs?  

MR. DOWNS:  We're not asking for 

resentencing if this Court finds that this is a felony 

offense.  We're only asking the Court to correct the 

judgement and sentence, or to resentence if this Court 

finds it's a misdemeanor offense.  

So under the second portion of our argument, we're 

not looking to invalidate the conviction.  That is not 

necessary for purposes of correcting the sentence.  

THE COURT:  Okay.  So, Ms. Boyd, the 

need that the State would have to prove the element of 

underlying.  Read that to me, again, please.  

MS. BOYD:  I can just read right from 

the WPIC, Your Honor. 

THE COURT:  Okay.  

MS. BOYD:  The WPIC requires four 

elements.  That on or about a specific date, the 

defendant failed to appear, that the defendant was being 
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held for or charged with or had been convicted of -- but 

in this case, it was -- was "charged with" a crime that 

is -- and options under the WPIC are a Class A felony, a 

Class B or C felony, or a gross misdemeanor or 

misdemeanor that would affect to the classification.  

This does -- and then that the defendant did fail to 

appear, and that these acts occurred in State of 

Washington, Your Honor.  

This does not change the court's analysis on the 

vacate, because the State still does not need to prove 

that the underlying offense was valid or that the 

defendant was convicted of the underlying offense.  

That's what all the briefing is about.  But the 

classification of the crime that the defendant was held 

under at the time still is relevant.  

So at that time, defendant was --  

THE COURT:  And the classification 

that the defendant was held under at the time that we're 

talking about was a nonexistent crime. 

MS. BOYD:  Correct, but it was 

classified as a Class C felony, and the court had the 

authority to order the defendant to return to court, 

pursuant to being charged under a felony, Your Honor.  I 

don't think that this changes the court's analysis.  

I think the logical argument would be if the crime 
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is nonexistent, then -- then this conviction should be 

vacated.  But that has specifically been ruled upon by 

both Division III and Division II, Your Honor.  Although, 

Division II's unpublished and is just persuasive to this 

Court.  

Division III is published, and that has been 

specifically ruled on, as the conviction for bail jumping 

does not -- is not vacated by this Court. 

THE COURT:  All right.  

Mr. Downs, anything else you'd like to say?  

MR. DOWNS:  I'm just wanting to note 

real briefly, State v. Downing, State v. Paniagua, just 

indicates that the elements are, the accused was held 

for, charged with, or convicted of a crime.  The WPIC may 

go beyond that.  But the -- the point it that once we get 

to the punishment phase that an individual's convicted, 

there has to be a defined statute that an individual -- 

or a defined crime that an individual is charged with.  

And here, we don't have a defined crime.  Therefore, 

the punishment cause is undefined.  So that's the -- the 

main point here. 

THE COURT:  Okay.  Well, I hate to say 

that I am to going reserve on this or take it under 

advisement, but I got this brief at one o'clock today, as 

I was downstairs this morning.  I want to reread 
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Paniagua, and I also want to reread a case that came out 

yesterday, Rahnert, R-a-h-n-e-r-t, published Division II.  

Has to do with a point on community custody related to 

the vacation of a Blake conviction.  In other words, the 

adding of a point to the offender score when something 

did not exist.  I think they're kind of tied together.  

But I want to reread those cases, and I'll get you 

an answer as quickly as I can.  I'm in trial Monday, 

Tuesday, but down on Wednesday next week.  So I should be 

able to get it out next week.  

MS. BOYD:  And, Your Honor, I have 

only briefly skimmed the case that came out yesterday.  

My argument -- unless the Court would like to hear 

further argument after both Mr. Downs and I are fully 

briefed on that case -- would be that a community custody 

point is different than a bail jumping conviction.  The 

defendant would never have been placed on community --  

community custody, pursuant to an invalid conviction.  

Here, the bail jumping convictions hinges not on the 

defendant's conviction for PCS, but on the court's 

authority to regularly administer justice and order that 

the defendant return back to court.  

So from the State's perspective, those are slightly 

different issues.  

THE COURT:  All right.  Thank you.  
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Anything else you wanted to say, Mr. Downs, just 

before we break?  

MR. DOWNS:  No, Your Honor.  Thank 

you.  

THE COURT:  All right.  Thank you.  I 

will get you a decision.  We'll send it out via e-mail.

And I believe we have a hearing scheduled already.  

I thought we had a hearing scheduled on the 14 cause 

number, but maybe we don't.  

MS. BOYD:  We do, Your Honor.  It is 

scheduled for November 18th, I believe.  Yes, 

November 18th.  

MR. DOWNS:  Yes.

MS. BOYD:  If this Court does not 

vacate or reclassify the bail jumping conviction, then 

Mr. Femling's two other cases, both from 2010, have no 

need to resentenced, either.  So it would just be that 

2014 case.  

If this court does vacate or reclassified this 

convictions, then we will need to add those two 2010 

cases to that November 18th date, please. 

THE COURT:  Okay.  Understood.  

All right.  Thank you very much, Counsel.  I'll 

reread your materials and get you that answer next week.  

Appreciate the time.
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MS. BOYD:  Thank you. 

THE COURT:  Thank you.

MR. DOWNS:  Thank you. 

THE COURT:  Okay.  Thanks, Evelyn 

(phonetic).  

UNIDENTIFIED SPEAKER:  Yeah.  

(End of recording.) 
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*1  A. INTRODUCTION

Victor Paniagua was convicted of felony bail jumping in 2015 after he failed to appear at an omnibus hearing on the State's
charge of possession of a controlled substance. In 2021, the court included this prior bail jumping conviction in Mr. Paniagua's
offender score.

However in State v. Blake, 1  the Supreme Court ruled that Washington does not have, and has never had, a valid statute
prohibiting possession of a controlled substance. Where this predicate felony for conviction of bail jumping is void, Mr.
Paniagua's conviction for bail jumping is facially invalid and it may not be included in his offender score.

B. ASSIGNMENTS OF ERROR

1. The court included a facially invalid conviction in Mr. Paniagua's offender score.

2. The trial court sentenced Mr. Paniagua on the incorrect offender score.

*2  C. ISSUE PERTAINING TO ASSIGNMENTS OF ERROR

A prior conviction which is constitutionally invalid on its face may not be included in a defendant's offender score. For Mr.
Paniagua's bail jumping conviction, the State had to prove he was held on, charged with, or convicted of a specific felony. In
Mr. Paniagua's case, the specific felony he was charged with was the nonexistent crime of possession of a controlled substance.
Because the predicate felony for Mr. Paniagua's bail jumping conviction is void, his conviction predicated on this underlying
offense is facially invalid and it may not be included in hits offender score.

D. STATEMENT OF THE CASE

The court sentenced Mr. Paniagua to a lengthy prison term in 2018. CP 21, 63. The court's calculation of Mr. Paniagua's offender
score included two prior convictions for possession of a controlled substance, and a bail jumping conviction for failure to
appear at an omnibus hearing for one of the charges of possession of a controlled substance. CP 23, *3  63; 153; RP 3. After
the Supreme Court decided State v. Blake, Mr. Paniagua moved for resentencing. CP 63. He argued the two possession of a
controlled substance offenses and the bail jumping conviction predicated on one of these possession convictions were void and

could not be included in his offender score. 2  CP 63-68; RP 5.
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The prosecutor conceded the prior convictions for possession of a controlled substance offenses were void and could not be
included in Mr. Paniagua's offender score. RP 3-4. However, the State maintained the bail jumping conviction was still valid
and should be included in Mr. Paniagua's offender score even though it was predicated on the invalid unlawful possession of
a controlled substance offense. RP 4.

*4  The trial court ruled the possession of a controlled substance offenses were facially invalid after Blake. RP 8-9. The court
found that even though this predicate offense for bail jumping was void, the bail jumping conviction was not facially invalid.
RP 8. The court included the bail jumping conviction in Mr. Paniagua's offender score and sentenced him on an offender score
of seven instead of six. CP 202.

E. ARGUMENT

Mr. Paniagua's bail jumping conviction predicated on a void statute
is facially invalid and cannot be used to calculate his offender score.

A person must be held on, charged with, or convicted of a specific felony offense in order to be convicted of felony bail jumping.
The predicate felony for Mr. Paniagua's bail jumping conviction was possession of a controlled substance, a void statute. Absent
a valid predicate felony, Mr. Paniagua's bail jumping conviction is facially invalid and may not be included in his offender score.

*5  a. The possession of a controlled statute is void and convictionfor
this offense cannot be used to elevate a person's offender score.

In State v. Blake, the Supreme Court found that the simple possession statute, RCW 69.50.4013(1), violated due process

because it criminalized “wholly innocent and passive nonconduct on a strict liability basis.” 197 Wn.2d at 193. “Valid strict
liability crimes require that the defendant actually perform some conduct. Blake did not. Under the due process clauses of the

state and federal constitutions, the legislature may not criminalize such nonconduct.” Id. at 195. Accordingly, the portion
of the simple drug possession statute creating this crime violates the due process clauses of the state and federal constitutions
and is void. Id.

Blake specifically noted its concern for the consequences of a felony conviction based on innocent conduct: “Washington's strict
liability drug possession statute ... makes possession of a controlled substance a felony punishable by up to five years in prison,
plus a hefty fine; leads to deprivation of *6  numerous other rights and opportunities; and does all this without proof that the

defendant even knew they possessed the substance.” Blake, 197 Wn.2d at 173.

Among the consequences of a felony conviction is increased punishment based on this prior felony conviction because the

length of a person's sentence is determined in part by their prior felony convictions. RCW 9.94A.525.

“A prior conviction which has been previously determined to have been unconstitutionally obtained or which is constitutionally

invalid on its face may not be considered” as part of a defendant's offender score. State v. Ammons, 105 Wn.2d 175, 187-88,
713 P.2d 719 (1986). Because the statute criminalizing possession of a controlled substance is void, defendants whose offender
score was calculated with a prior drug conviction are entitled to resentencing based on the correct offender score. State v. Gouley,
No. 54468-7-II, 2021 WL 4075814, at *9 (Wash. Ct. App. Sept. 8, 2021).
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*7  b. Mr. Paniagua's bailjumping conviction isfacially invalid
because it is predicated on charges brought under a void statute.

The former bail jumping statute required proof of a predicate felony, which the State alleged in his case was possession of a
controlled substance. Mr. Paniagua's bail jumping conviction predicated on this void statute is facially invalid, and may not
be included in his offender score.

Generally, the State does not have the “affirmative burden” to prove the constitutionality of a prior conviction at sentencing.

Ammons, 105 Wn.2d at 187. However, there are two exceptions to this general rule: (1) where a previous conviction has
been determined to have been unconstitutionally obtained or (2) where the conviction is invalid on its face, such convictions

shall not be considered in calculating the defendant's offender score. Id. at 187-88. A conviction is constitutionally invalid

on its face when, “without further elaboration [it] evidences infirmities of a constitutional magnitude.” Id. at 188.

*8  “To determine facial invalidity of a prior conviction, the sentencing court may review the judgment and sentence and
any other document that qualifies as ‘the face of the conviction.”’ State v. Thompson, 143 Wn. App. 861, 866, 181 P.3d 858
(2008). This has been interpreted to include those documents signed as part of a plea agreement. Id. at 867. Additional, “related
documents” that may establish the facial invalidity of a conviction include the “charging instruments,” “statements of guilty

pleas,” and “jury instructions.” In re Pers. Restraint ofHinton, 152 Wn.2d 853, 858, 100 P.3d 801 (2004); see also State v.

Phillips, 94 Wn. App. 313, 317, 972 P.2d 932 (1999) (citing Ammons, 105 Wn.2d at 187-89) (when considering the invalidity
of a conviction “on its face” the court may consider “those documents signed as part of a plea agreement.”).

A judgment is invalid on its face when the documents relating to the plea agreement demonstrate the defendant pleaded guilty

to a non-existent crime.  *9  Hinton, 152 Wn.2d at 857 (citing In re Pers. Restraint of Thompson, 141 Wn.2d 712, 719,
10 P.3d 380 (2000)). For example, in Thompson, the court examined the documents signed as part of the plea agreement which
showed the charged offense “did not become a crime until nearly two years after the offense or offenses occurred.” Id. Where
no statute criminalized the defendant's conduct at the time of the offense, the court found “the judgment and sentence invalid
on its face.” Id.

The same reasoning compelled our Supreme Court to reverse in Hinton, where the petitioners were convicted of second degree
felony murder predicated on assault, but “no statute established a crime of second degree felony murder based upon assault

at the time the petitioners committed the acts for which they were convicted.” 152 Wn.2d at 857. The absence of a valid
predicate offense rendered the judgment for the felony murder conviction facially invalid: “Where a defendant is convicted of
a nonexistent crime, the judgment and sentence is invalid on its face.” Id.

*10  Like in Hinton and Thompson, Mr. Paniagua's bail jumping conviction required proof of a predicate felony offense.
However, this predicate felony offense did not exist at the time Mr. Paniagua missed his omnibus hearing. Mr. Paniagua was

convicted of bail jumping in 2015 under the former version of the bail jumping statute that was amended in 2020. 3  CP 153.
Under this statute, “Any person having been released by court order or admitted to bail with the requirement of a subsequent
personal appearance before any court of this state, and who knowingly fails to appear as required is guilty of *11  bail jumping.”
Laws of 2001 ch. 264 § 3. Bail jumping was only a felony offense if the underlying charged crime was a felony. For example,
bail jumping was a class C felony only if “the person was held for, charged with, or convicted of a class B or class C felony.” Id.
If a person failed to appear at court hearing when they were held on, charged with, or convicted of a misdemeanor, they could
only be convicted of a misdemeanor bail jumping, not a felony. Id.

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I430ba903f39311d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986105626&pubNum=0000804&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_804_187&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_804_187 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I430ba903f39311d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986105626&pubNum=0000804&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_804_187&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_804_187 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I430ba903f39311d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986105626&pubNum=0000804&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_804_188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_804_188 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015736305&pubNum=0004645&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015736305&pubNum=0004645&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015736305&pubNum=0000800&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_800_867&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_800_867 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I261810d7f78611d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005513450&pubNum=0004645&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ic432855bf55911d9b386b232635db992&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999064879&pubNum=0000661&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999064879&pubNum=0000661&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I430ba903f39311d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986105626&pubNum=0000804&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_804_187&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_804_187 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I261810d7f78611d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005513450&pubNum=0000804&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_804_857&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_804_857 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=If9a362d0f55511d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000538814&pubNum=0004645&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000538814&pubNum=0004645&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I261810d7f78611d99439b076ef9ec4de&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=d7c20ad1fd2d4a43af308437cba2810f&contextData=(sc.RelatedInfo) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005513450&pubNum=0000804&originatingDoc=Id34ef620722011eca0fac6819eb7b2ac&refType=RP&fi=co_pp_sp_804_857&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_804_857 


State of WASHINGTON, Respondent, v. Victor Alfonso..., 2021 WL 6335002...

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 5

The elements of a crime are those facts “that the prosecution must prove to sustain a conviction.” State v. Gonzalez-Lopez,

132 Wn. App. 622, 626, 132 P.3d 1128 (2006) (citing State v. Miller, 156 Wn.2d 23, 27, 123 P.3d 827 (2005)). Under the
former statute, the State was required to prove, the accused “was held for, charged with, or convicted of a particular crime”

to convict them of bail jumping. State v. Pope, 100 Wn. App. 624, 627, 999 P.2d 51 (2000). Indeed, because the particular
underlying charge was an essential element of bail jumping, Washington courts required “the particular *12  underlying crime”

be charged in the Information. State v. Williams, 162 Wn.2d 177, 185-86, 170 P.3d 30 (2007); see also State v. Green,
101 Wn. App. 885, 890-91, 6 P.3d 53 (2000) (Information charging only the superior court cause number rather than naming

the particular crime was deficient.); Pope, 100 Wn. App. at 629-30 (holding an information that merely stated the defendant
failed to appear “regarding a felony matter” was deficient.).

Because bail jumping required a specific predicate offense as an element of the crime, a bail jumping conviction is facially

invalid if the predicate felony is invalid. See Hinton, 152 Wn.2d at 857 (judgment for felony murder predicated on invalid
predicate offense is nonexistent crime and facially invalid).

Mr. Paniagua's bail jumping conviction was only a felony offense because he was held, charged, or convicted of possession of

a controlled substance, a void statute. RP 3; CP 153; Laws of 2001 ch. 264 § 3; Blake, 197 Wn.2d at 195. *13  Indeed, the
prosecutor did not dispute Mr. Paniagua's 2015 conviction for bail jumping was “based on the prior unlawful possession of a
controlled substance” charge, but argued this “does not wipe away the conviction.” RP 3

The prosecutor cited to State v. Downing, claiming it stands for the proposition that “[t]he charge underlying the allegation
of bail jumping need not be valid to support a bail jumping conviction.” RP 3. Downing, however, addressed a bail jumping
conviction based on charges brought under a valid statute that were later dismissed, not charges brought under a void statute
at issue here. 122 Wn. App. 185, 187, 93 P.3d 900 (2004).

In Downing, the defendant was charged with numerous counts of passing bad checks in district court and superior court. 122
Wn. App. at 187-88. One day before a scheduled superior court hearing, he pleaded guilty to the charges in district court. Id. at
188. The defendant failed to appear at the *14  superior court hearing, and the State charged him with bail jumping. Id.

The superior court dismissed the check-related charges the defendant pleaded to in district court on double jeopardy grounds
and by the prosecutor's motion to dismiss. 122 Wn. App. at 189. Downing then moved to dismiss the bail jumping charge on the
basis that the underlying charges were dismissed. Id. The judge denied the motion and found Downing guilty of bail jumping. Id.

The Court of Appeals affirmed, finding “the fact that the court later dismissed the charges does not mean that it lacked jurisdiction
to order Downing to appear and answer for those charges, even if his answer could have been that double jeopardy barred
further prosecution.” Id. at 193.

Downing is inapplicable here, because the issue is not whether Mr. Paniagua had a legal defense to the valid charge of possession
of controlled substance. Instead, the issue is that Mr. Paniagua was charged, held, or convicted under a statute that *15  was

invalid in 2015 just as it was in 2021, when Blake ruled it was unconstitutional and void. 197 Wn.2d at 195.

“If a statute is unconstitutional, it is and has always been a legal nullity.” State ex rel. Evans v. Bhd. of Friends, 41 Wn.2d
133, 143, 247 P.2d 787 (1952). Indeed, “[a]n unconstitutional act is not a law; it confers no rights; it imposes no duties; it affords
no protection; it creates no office; it is, in legal contemplation, as inoperative as though it had never been passed.” Id. (internal

citations omitted); see also Hinton, 152 Wn.2d at 859 (The court's construction of a statute in 2002 determined what the
statute has meant since its enactment in1976).
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When Mr. Paniagua was convicted of bail jumping in 2015, the predicate underlying charge for this offense, possession of a

controlled substance, was unconstitutional and void. Blake, 197 Wn.2d at 195. Without a valid underlying felony, the State

had no basis to charge or convict Mr. Paniagua with felony bail jumping. See, e.g. Pope, 100 Wn. App. at 629 *16  (specific
underlying felony for bail jumping must be alleged in the Information).

Despite the undisputed invalidity of the predicate felony for Mr. Paniagua's bail jumping conviction, the sentencing court
concluded, “there's been nothing brought to show that there's a facial invalidity with the -- with the conviction itself.” RP 8.
This is wrong. Just as in Hinton, where the invalid predicate felony invalidated the conviction, here too, the invalidity of the
predicate felony for bail jumping makes it “not a conviction of a crime at all,” and renders the judgment for this offense facially

invalid. Hinton, 152 Wn.2d at 857.

c. Mr. Paniagua's judgment and sentence must be remandedfor resentencing on the correct offender score.

A person must be sentenced on the correct offender score; “a sentence that is based upon an incorrect offender score is a

fundamental defect that inherently results in a miscarriage of justice.” In re Goodwin, 146 Wn.2d 861, 868, 50 P.3d 618, 622
(2002). Because the predicate felony for Mr. Paniagua's *17  conviction for bail jumping is void, his bail jumping conviction

is facially invalid and may not be included in his offender score. Ammons, 105 Wn.2d at 187-88. The trial court erroneously
counted Mr. Paniagua's prior conviction for bail jumping as one point in his offender score, sentencing him with an offender
score of seven, rather than six. RP 8; CP 202. Because the judgment for bail jumping is invalid on its face and should not
have been included in his offender score, this court should reverse and remand for Mr. Paniagua to be sentenced on the correct

offender score. Goodwin, 146 Wn. 2d at 877.

F. CONCLUSION

Mr. Paniagua's conviction for bail jumping is facially invalid and should not have been included in his offender score. This
Court should reverse for Mr. Paniagua to be sentenced on the correct offender score.

This brief is proportionately spaced using 14-point Times New Roman font and contains 2,866 words (word
count by Microsoft Word).
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Footnotes

1 State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021).

2 Mr. Paniagua also argued this “in conjunction with” State v. Gelinas, which held district courts lack the authority to
order a defendant to personally appear for any and all pretrial hearings and to issue arrest warrants for failing to appear.
State v. Gelinas, 15 Wn. App. 2d 484, 486, 478 P.3d 638 (2020); RP 5.

3 Mr. Paniagua would not have been convicted of a felony under the current, amended version of the bail jumping statute,
not just because he was criminally charged under a void statute, but because in 2020, the legislature created a separate
section for failure to appear for a court date other than trial when charged with a non-violent offense and downgraded

the crime to either a gross misdemeanor or no crime at all. RCW 9A.76.170; 9A.76.190(1)(a), (b); State v. Brake,
15 Wn. App. 2d 740, 744, 476 P.3d 1094 (2021). For the new crime of failure to appear or surrender for a non-trial
court date, the State must either prove that the defendant did not appear and did not move to quash the warrant within
thirty days of its issuance or that the defendant had a prior warrant issued in the case for failing to appear. Id. (citing
RCW 9A.76.190(1)(b)(i)-(ii)).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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*1  A. INTRODUCTION

Humberto Garcia did not attend two court dates in a prosecution for a charge under a void statute. Because the trial court had
no power to order him to appear based on these non-existent crimes, his convictions for bail jumping are void. This violation
of Mr. Garcia's constitutional rights will continue until all his convictions are vacated.
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B. ASSIGNMENT OF ERROR

The trial court erred in refusing to vacate Mr. Garcia's bail jumping convictions premised on a facially void drug possession
charge.

C. ISSUE PERTAINING TO ASSIGNMENT OF ERROR

A void statute is a legal nullity. When the Supreme Court struck down the felony drug possession statute, it voided all actions
taken in reliance on the statute. Accordingly, the prosecution never had the *2  authority to charge Mr. Garcia with drug
possession, and the trial court never had the authority to compel his appearance in a prosecution on that charge. As a result,
his bail jumping convictions are also void.

D. STATEMENT OF THE CASE

1. In State v. Blake, the Supreme Court finds Washington's felony drug possession statute unconstitutional and void.

For years, Washington stood alone as the only state in the nation to punish drug possession as a felony without requiring any

proof the charged person knew they possessed drugs. State v. Blake, 197 Wn.2d 170, 173-74, 176, 183, 481 P.3d 521 (2021);
former RCW 69.50.4013(1); Laws of 2017, ch. 317, § 15. By criminalizing even unknowing possession, the statute reached

innocent conduct. Blake, 197 Wn.2d at 183-84.

Persons convicted under the statute faced “countless harsh collateral consequences affecting all *3  aspects of their lives.”

Blake, 197 Wn.2d at 184-85. These consequences fell especially on “young men of color,” like Mr. Garcia, as such

consequences often do. Id. at 192.

Recognizing these problems, the Supreme Court struck down former RCW 69.50.4013(1) as unconstitutional. Id. at 173.
Because the strict liability felony criminalized “unknowing, and hence innocent,” passive conduct, enacting the statute was

beyond the scope of the Legislature's police power. Id. at 186. Accordingly, former RCW 69.50.4013(1) “violates the due

process clauses of the state and federal constitutions and is void.” Blake, 197 Wn.2d at 195.

2. Before Blake, the prosecution charges Mr. Garcia with bail jumping based on predicate charges of drug possession

under RCW 69.50.4013(1).

In July 2017, the prosecution charged Mr. Garcia with possessing a controlled substance. CP 50. When *4  Mr. Garcia did not
attend two pretrial hearings, the prosecution added two counts of bail jumping in March 2018. CP 53.

Mr. Garcia proceeded to trial and was found guilty of all three charges. CP 56; RP 5-6. On March 28, 2018, the trial imposed
a sentence of 12 months incarceration on the possession conviction and nine months for each bail jumping conviction, all to
be run concurrently. CP 60; RP 14-15.

3. After Blake, despite facially void predicate charges, the trial court refuses to vacate Mr. Smith's bail jumping
convictions.
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On February 25, 2021, the Supreme Court decided Blake. 197 Wn.2d at 195. Blake rendered former RCW 69.50.4013(1)
unconstitutional and “void.” Id.

In July 2023, Mr. Garcia moved under CrR 7.8(b)(4) and (5) to vacate his convictions. CP 41-48. *5  Blake made his possession
conviction void on its face. CP 86. The bail jumping convictions are also void because Blake made former RCW 69.50.4013(1)
a legal nullity, so the predicate possession charge was void from the beginning. Id.

The trial court vacated the possession conviction, but held the bail jumping convictions remained valid even after Blake. CP 4-7.

E. ARGUMENT

The trial court erred in denying Mr. Garcia's motion to vacate his bail
jumping convictions premised on a void felony drug possession charge.

The Legislature never had authority to enact former RCW 69.50.4013(1), and both the prosecution and the trial court never
had authority to bind Mr. Garcia based on charges under that statute. The drug possession charges were void from the start,
and failing to appear in a prosecution based on those charges was *6  a non-existent crime. Because Blake eliminated the
predicate charge underlying both bail jumping convictions, this Court should reverse the trial court's order denying Mr. Garcia's
motion to vacate.

a. After Blake, the felony offense of possessing a controlled substance
is void, and courts must treat the statute as though it never existed.

“If a statute is unconstitutional, it is and has always been a legal nullity.” State ex rel. Evans v. Bhd. of Friends, 41 Wn.2d
133, 143, 247 P.2d 787 (1952). When a statute is stricken down because “the conduct it proscribed was beyond the power of

the state to punish,” that conduct “was not, is not, and could never be a crime.” In re N.G., 115 N.E.3d 102, 118 (Ill. 2018).

Courts have deemed an “unconstitutional act” to be “as inoperative as though it had never been passed” since before

Washington's statehood.  *7  Norton v. Shelby Cty., 118 U.S. 425, 442, 6 S. Ct. 1121, 30 L. Ed. 178 (1886). “An

unconstitutional law is void, and is as no law. An offence created by it is not a crime.” Ex parte Siebold, 100 U.S. 371, 376,
25 L. Ed. 717 (1879). When a person violates a law “repugnant to the constitution, the prosecution against him has nothing

upon which to rest, and the entire proceeding against him is a nullity” Ex parte Royall, 117 U.S. 241, 248, 6 S. Ct. 734,
29 L. Ed. 868 (1886) (emphasis added).

Accordingly, when the Supreme Court interprets a criminal statute such that a convicted person's conduct was “a nonexistent

crime,” the conviction is void. In re Pers. Restraint of Hinton, 152 Wn.2d 853, 860, 100 P.3d 801 (2004). Before Hinton, the

Court held the felony murder statute did not allow second-degree assault to serve as a predicate offense. In re Pers. Restraint
of Andress, 147 Wn.2d 602, 616, 56 P.3d 981 (2002). Andress determined “what the [felony *8  murder] statute has meant

since its enactment.” Hinton, 152 Wn.2d at 859-60 & n.2. Because the petitioners were found guilty of murder based on

second-degree assault, they were “convicted of nonexistent crimes.” Id. at 860.

The holding that former RCW 69.50.4013(1) was beyond the Legislature's power to enact established the statute “has always

been void under both the state and federal constitutions.” State v. French, 21 Wn. App. 2d 891, 894, 508 P.3d 1036 (2022)
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(emphasis added). Strict liability drug possession “was not, is not, and could never be a crime.” N.G., 115 N.E.3d at 118.
After Blake, therefore, courts properly treat former RCW 69.50.4013(1) as if it never existed.

As the most obvious example, courts must vacate convictions obtained under the void possession statute. E.g.,  *9  State v.
A.L.R.H., 20 Wn. App. 2d 384, 500 P.3d 188 (2021); Matter of Pleasant, 21 Wn. App. 2d 320, 509 P.3d 295 (2022). Here, the
trial court properly vacated Mr. Garcia's possession convictions. CP 16, 75.

Where a sentence rests on prior possession convictions, remand is necessary to recalculate the sentence without them. E.g.,
State v. Sullivan, 18 Wn. App. 2d 225, 247, 491 P.3d 176 (2021); State v. LaBounty, 17 Wn. App. 2d 576, 581-82, 487 P.3d
221 (2021). A sentence based on an analogous out-of-state conviction also requires remand. State v. Markovich, 19 Wn. App.
2d 157, 174, 492 P.3d 206 (2021).

Blake established that courts not only “were never with lawful authority to enter judgment on a conviction” under former RCW

69.50.4013(1), but also never had “lawful authority to impose a sentence pursuant to such a conviction.” French, 21 Wn.
App. 2d at 897. If, for example, the trial court imposed a higher *10  sentence because the crime was committed while on

community custody, and the only basis for community custody was a conviction under RCW 69.50.4013(1), remand for
resentencing is required. Id.; accord State v. Rahnert, 24 Wn. App. 2d 34, 38, 518 P.3d 1054 (2022).

Most importantly, when a prior possession charge is an element of a later-charged offense, Blake requires courts to vacate a

conviction of the later offense. In re Pers. Restraint of Gonzalez, No. 38080-7-III, 2021 WL 4860031, at *1 (Wash. Ct.

App. Oct. 19, 2021) (unpub.) 1  (citing Hinton, 152 Wn.2d at 860); Evans, 41 Wn.2d at 143). For example, courts must

vacate unlawful firearm possession convictions where the predicate felony was drug possession.  *11  Gonzalez, 2021 WL
4860031, at *1; In re Pers. Restraint of Jones, No. 83076-7-I, 2022 WL 1133164, at *1 (Wash. Ct. App. Apr. 18, 2022) (unpub.).

Blake established clearly that former RCW 69.50.4013(1) is void. A charge under the former statute cannot furnish a basis for
any future punishment, including a conviction for bail jumping.

b. Because former RCW 69.50.4013(1) is a nullity, Mr. Garcia was
not charged with a crime and cannot be guilty of bail jumping.

“[I]t is a fundamental due process violation to convict and incarcerate a person for a crime without proof of all the elements of

the crime.” Hinton, 152 Wn.2d at 859. Punishing a person “for an offense which was not criminal at the time he committed

it is unlawful and a miscarriage of justice.” In re Pers. Restraint of Thompson, 141 Wn.2d 712, 719, 10 P.3d 380 (2000).

*12  To convict Mr. Garcia of bail jumping, the prosecution had to prove he was “admitted to bail” and failed to appear at

a hearing where his presence was required. Former RCW 9A.76.170; see Laws of 2001, ch. 264, § 3(1). 2  The classification
of the crime depended on the classification of the predicate charge or conviction. Laws of 2001, ch. 264, § 3(3). In short, the
prosecution bore the burden of proving it charged Mr. Garcia with a crime. State v. Anderson, 3 Wn. App. 2d 67, 72, 413 P.3d
1065 (2018); WPIC 120.41.

Mr. Garcia's convictions of bail jumping were based on a charge under former RCW 69.50.4013(1), the felony drug possession
statute. CP 56, 128. The trial court held these charges could support the bail *13  jumping convictions even after Blake because
the holding that the statute is void did not retroactively eliminate the court's authority to require Mr. Garcia to appear in the
first place. CP 4-7. The trial court was wrong.
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The Supreme Court held that former RCW 69.50.4013(1) is--and has always been-- void. Blake, 197 Wn.2d at 195;

French, 21 Wn. App. 2d at 894. Any state action premised on the statute is “a legal nullity.” Evans, 41 Wn.2d at 143.
Because the statute must be deemed never to have existed, any charges under it are also void, and failing to appear at a hearing

based on a charge under the statute is a non-existent crime. Thompson, 141 Wn.2d at 719; Royall, 117 U.S. at 248. Mr.

Garcia's convictions for bail jumping therefore deprived him of due process. Hinton, 152 Wn.2d at 859-60; Thompson,
141 Wn.2d at 719.

*14  This Court should not continue to hold that a bail jumping conviction may rest on a void drug possession charge. See
State v. Smith, No. 83875-0-I, 2023 WL 3721261 *1 (Wash. Ct. App. May 30, 2023) (unpub.). This Court held in Smith that a
constitutionally valid crime is not an element of bail jumping, following cases from other divisions of this Court. Id. at *2; see
State v. Paniagua, 22 Wn. App. 2d 350, 356, 511 P.3d 113 (2022); State v. Downing, 122 Wn. App. 185, 192, 93 P.3d 900 (2004).

The holdings in these cases is untenable because former RCW 69.50.4013(1) was void from the moment of its enactment,

rendering all charges under the statute also void. Royall, 117 U.S. at 248. To hold this would not result in criminal defendants
being “left to decide whether to comply with the court's order to appear based on the defendant's own assessment of the *15
validity of the underlying crime or criminal charge.” Smith, 26 Wn. App. 2d at *2. Rather, it would simply recognize the
significant due process violation inherent in convicting a person for bail jumping when the underlying charge was unlawful
in the first instance.

Contrary to the Paniagua court, convicting a person of a crime premised on a void statute does not “effectuate orderly
administration of justice.” 22 Wn. App. 2d at 359. Instead, it deprives a person of their liberty based on a charge the prosecution
had no authority to file and for which the court had no authority to bind the person. It is difficult to imagine a more fundamental
due process violation.

Similarly, this Court's reliance on Division Two's opinion in Downing is also misplaced. There, the Court held the trial court
could require Mr. Downing to *16  appear even if double jeopardy barred conviction of the predicate charges. 122 Wn. App.
at 193.

Downing does not control this case-and should not have controlled Mr. Smith's case-because it did not address a statute deemed
void since its enactment. Because former RCW 69.50.4013(1) is a legal nullity, the prosecution and the trial court lacked the
authority to bind Mr. Garcia based on it. His failure to appear in a prosecution premised on void charges was not and is not
a crime.

When “the State ha[s] no power to proscribe the conduct for which the petitioner was imprisoned, it [can]not constitutionally

insist that he remain in jail.” Montgomery v. Louisiana, 577 U.S. 190, 202, 136 S. Ct. 718, 193 L. Ed. 2d 599 (2016) (quoting

Desist v. United States, 394 U.S. 244, 261 n.2, 89 S. Ct. 1030, 22 L. Ed. 2d 248 (1969) (Harlan, J., dissenting)). This Court's
*17  duty “to see that the law is carried out uniformly and justly” requires it to reverse Mr. Garcia's convictions for bail jumping.

Hinton, 152 Wn.2d at 856.

F. CONCLUSION

This Court should reverse the trial court's order on Mr. Garcia's CrR 7.8(b) motion and remand for vacation of the bail jumping
convictions.

Per RAP 18.17(c)(2), the undersigned certifies this brief of appellant contains 2349 words.
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Footnotes

1 All unpublished cases throughout the briefing are cited as persuasive authority pursuant to GR 14.1.

2 The Legislature amended the bail jumping statute in 2020. Laws of 2020, ch. 19. Under the current statute, Mr. Garcia's
failure to attend a pretrial hearing would be a gross misdemeanor at most, and might not be a crime at all. RCW
9A.76.190.
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